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Abstract 

 
 This paper is a research on forcedly disappeared innocent civilians for two decades by Eritrean 

armed forces from Irob land. This research is basically conducted to address the humanitarian 

and human rights violated during forced disappearance. It also addresses the responsible bodies 

to claim their rights and the legal frame to trace back those innocent civilians. Forced 

disappearance is the most horrible and complex human right violation which relatively easy to 

describe but the cruelest that could be faced by the victims. The cruelty originates from the fact 

that the disappeared persons are at the complete mercy of the perpetrators and has no contact 

with his or her family or any other person outside his or her captivity. The victims and victims’ 

families are subject to various human right violations which are recognized in international 

instruments such as international customary law, UDHR, ICCPR, ICESR etc. And nobody should 

be subject to forced disappearance whether war or peace time. During war between Eritrea and 

Ethiopia, the Eritrean government violates the rights declared in these instruments and hides 96 

innocent civilians for two decades (1998-200 up to now) from Irob land. This is war crime, torture, 

crime against humanity and jus cognes. But except Irob rights advocacy association no body claim 

their right starting from Ethiopian government, even though it has primary obligation to know the 

truth about those civilians. This thesis will analyze the responsibility of both states and the legal 

frame work to trace back those civilians to their home land. This will be done through the reference 

of the international laws, literatures on the area.  
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                                     Chapter one 

                                  Introduction  

1.1. Back ground 

From 1998 - 2000 there was border based armed conflict between Eretria and Ethiopia. During 

this time different border areas of Ethiopia were controlled by Eritrean armed forces such as 

Bedime, Tsorena, and Zalambesa and Irob land. Those border areas face many horrible human 

right violations. The Eritrean government deliberately chosen to strike at civilian targets and social 

infrastructures such as bombing schools, abducting innocent civilians, rape, forced removal from 

home land. 1 

The Irob land was one of the areas which was most of its parts occupied by Eritrean armed force 

for two years until they evicted by Ethiopian defense force in 2000. In this period of time the 

Eritrean armed force kidnapped more than 100 innocent civilians from Irob Wereda.2 But until 

now it's not known where these civilians are present for 19 years (two decades').Those civilians 

were not combatants or they do not participate in armed conflict. Most of these people were heads 

of families and by profession they were engaged in farming and cattle rearing.3 But these civilians 

were abducted by the armed forces and they do not have any voice until now. 

However, for decade’s international bodies like UN general assembly, UN human right council, 

and European court human right repeatedly condemned enforced disappearance through various 

decisions, resolutions and conventions. 4  Forced disappearance is criminalized in the UN 

Convention in article 4 which states that: “each State Party shall take the necessary measures to 

ensure that forced disappearance constitutes an offence under its criminal law.” 5  Forced 

disappearance, also known as “enforced disappearance,” was criminalized in the International 

Convention for the Protection of All Persons from Enforced Disappearance (2006) and was 

 
1 cruel consequences of  the Eritrean aggression against Ethiopia, ministry of foreign affairs of the federal 

democratic republic of Ethiopia, august, 1998 p.4) 
2Neglected Irob abductees, Alematesfay, washington DC, USA 
3Ibd 
4 (SCOVAZZI & CITRONI, at 96, p.246 (noting also that the Inter‐American Court has called the 

prohibition of enforced disappearances binding under jus cogens 
5United Nations General Assembly, International Convention for the Protection of All Persons from 

Enforced Disappearance, A/61/488, 20 December 2006, article 4 
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included in the Rome Statute as a crime against humanity: “Enforced disappearance of persons’ 

means the arrest, detention or abduction of persons by, or with the authorization, support or 

acquiescence of, a State or a political organization, followed by a refusal to acknowledge that 

deprivation of freedom or to give information on the fate or whereabouts of those persons, with 

the intention of removing them from the protection of the law for a prolonged period of time.”6 

Enforced disappearance is taken as crime against humanity in Rome statue. Enforced 

disappearance a brutal practices and violates a number of internationally recognized human right. 

Human Rights that are violated are, inter alia, the right to recognition as a person before the law, 

the right of liberty and security of a person, the right not to be subjected to torture or other inhuman 

or degrading treatment or punishment and the right to life.7Not only those civil and political rights 

but it also violates socio economic rights such as right to health, right to education etc. 

 

During forced disappearance the States Parties can be legally held accountable for the observance 

and implementation of the norms laid down therein upon the ratification of the ICPPED. On the 

basis of the several procedures available to the CED, the implementation and compliance of the 

States Parties can be monitored. In particular, through the optional complaint procedures, States 

Parties may be held responsible for concrete cases of enforced disappearance. 

1.2. Statement of the Problem 

   

The physical clash between Ethiopia and Eritrean create new element of instability. Such border 

may further divide or redefine local (ethnic or regional) groups and provide material reasons to 

argue about and create difference in social, economic, cultural and political spheres. The deep 

antipathy of people generates serious social consequences. Of course, not the violence in battle but 

the often unspeakable abuses against civilians that created the deep resentment, also among people 

with no interest in politics and no commitment to yet another war. The expulsions of each other’s 

citizens, the arbitrary killings and disappearance of people, the physical abuse and the torturing 

and humiliating the ordinary people was another problem of the conflict 8. 

 
6Rome Statute, 1998: Article 7 (2)(i) 
7 Articles 3, 5, 6 in the Universal Declaration of Human Right 
8Jon Abbink, creating borders: p. 452-53  
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 Besides, the Ethio- Eritrean war displaced civilians of different groups such as (the Afar people, 

the Irob people, the kunama people and the zalanbesa people from central war front) and this is 

long term challenge of the conflict.  

In and after the war the local pollution of the border areas were affected in number of ways9; 

 

✓ They were direct war victims not only as conscripted soldiers, but they were kidnapped, 

killed by invading army. 

✓ There was massive loss of life and property in occupied areas. 

✓ Detention of innocent people, many of whom still unaccounted for. 

✓ There was also serious environmental destruction: massive deforestation to make trenches 

of several hundred kilometers, the burning of fields and forests, e.g. the Irob area, of 

indigenous irrigation system.  

✓ Purposive destruction of civilians. This especially in Badime, zalanbesa and the Irob land. 

The Churches, schools, houses and government buildings were desecrated and destroyed. 

 

Therefore, the researcher investigates, when the armed force enforcedly disappear civilians, what 

are their protection in international instruments and who is responsible body to claim their right? 

There are criticisms towards Ethiopian governments and international community from the 

victims' families that the government of Ethiopia and international humanitarian organizations did 

not make efforts to trace back those persons to their home land. Likewise, are there rules and 

procedures in Ethiopian legal framework which guides and regulates the right against enforced 

disappearance? 

 

 

 

1.3. Objective of the Study  

1.3.1. General Objective  

 
9 ibd 
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The main objective of this study is to assess forcedly disappeared innocent civilians rights and 

responsible bodies to claim their rights who are disappeared for two decades by Eritrean armed 

force from Irob land. 

1.3.2. Specific objectives 

•  Assessing the right against forcedly disappearance by armed forces in armed conflict.  

• Assessing the legal rights of forcedly disappeared innocent civilians. 

• Assessing who is responsible body to claim their rights. 

• Assessing the legal frame works to bring back to their home land. 

•  Forwarding possible solutions or measures that should be undertaken to claim their rights 

with the aim of encouraging government of Ethiopia, international community, and other 

responsible bodies. 

1.4. Research Questions 

  
The main research question of this research is what are the possible legal frameworks at 

international and national level that enables for those disappeared innocent civilians to trace back 

to their home land and responsible bodies to claim their rights? 

 

This research will probe to investigate the following research questions:- 

➢ What is the right against forced disappearance in armed conflict to civilians? 

➢ What are the legal rights of those forcedly disappeared innocent civilians? 

➢ Who is the responsible body to claim their rights? 

➢ What are legal frame works to bring them to their home land? 

 

1.5.  Research Methodology       
 

1.5.1. Sources and methods of data collection 

In order to find sufficient and relevant information so as to attain the objectives and research 

questions of this research, both primary and secondary sources of data is employed. The primary 

sources of data will be obtained through interviews with the concerned parties and officials who 

are purposively selected at the Wereda level (WEREDA administrator, pervious Wereda 
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administrators, families of the victims, ICRC,). On the other hand, the secondary sources of data 

will be collected from books, legislations, internet, journals, articles and international instruments. 

1.5.2. Data analysis  

The research questions are served as a guide for conducting the analysis. This study will use a 

descriptive method of analysis to review data obtained from different literatures. 

The study is also employ a qualitative method of research analysis of the data collected through 

interview. The analysis of interviews directed the process to give attention to the responsibilities 

of the government in case of forcedly disappeared civilians and responsible bodies.  Moreover, 

interviews with appropriate public authorities, officials and experts dictate the process in 

identifying the effort of Ethiopian government towards the rights against forced disappearance.  

Moreover, In order to assess the forced disappearance of Ethiopian civilian’s case analysis will be 

conduct on available cases. 

In general, the existing or current stand of the Ethiopian government towards those civilians will 

be   evaluated from case analysis and responses from interviews at Wereda level. 

 

1.6.  Significance of the Study  
 

The need for a comprehensive and detailed analysis of the right against forced disappearance of 

innocent civilians by armed forces as well as legal frame works to bring for those civilians to their 

home land and the responsible bodies to claim their rights will makes research significant. It is 

obvious that forced disappearance is crime against humanity and it is necessary to investigate the 

legal rights of those civilians after they disappeared by armed forces and also necessary to assess 

whether or not there is a strong and active legal and institutional frame work to trace back those 

civilians. 

Thus, this research examines the right against forced disappearance of innocent civilians by armed 

forces during war as well as the legal frame work will used to trace back  those civilians and is 

contribute a lot to fill the research gap in the area. Moreover, findings and solutions of this research 
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serve as an input to look for those civilians’ rights for Ethiopian government and other concerned 

bodies in claiming their rights and to give concrete response to the victims. 

 

1.7. Scope and Limitations of the Research 

During the Ethio - Eritrean armed conflict forced disappearances was not only made in Irob land. 

Thus, due to the wide occurrence of this crime by Eritrean armed force, this research is limited 

only to Wereda Irob. This, research did not asses individual criminal responsibility of those armed 

forces which directly participate in abducting civilians during armed conflict between Ethiopia and 

Eritrea. This study does not consider the question of compensation on the international level once 

state responsibility for a violation has been determined. 

It is also necessary to note that the study is limited on assessing the written articles on the specific 

case and the government effort towards those civilians based on the documents. 

It is quite known that any study is not absolutely free from limitations. As a result, this study is 

conducted with some sort of limitations which may affect the quality of the study. Since much 

study is not done in this area, it was difficult to get enough resource materials. In addition, 

availability and accessibility of cases in relation to forced disappearances in Ethiopia will be 

another limitation.  

1.8. Organization of the Study  

This thesis contains a total of four chapters. The first chapter is an introductory part. The second 

chapter deals with the definition of civilians, protection and distinction of civilians during war and 

definition and emergency of forced disappearance.  In chapter three, the right not subject to forced 

disappearance, its status as crime against humanity and the legal frame work to trace back those 

civilians  responsible bodies to claim the rights against forced disappearance and the government 

obligations in human right law and IHL is discussed. The conclusion and recommendation part is 

provided under chapter four with a holistic overview.  This chapter draws together the questions 

that rise above and the conclusions that is reached.  
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CHAPTER TWO 

2. Conceptual and Theoretical Understanding of protection of 

civilians against forced disappearance 

2.1. Protection of civilian in general 

                    Who are Civilians? 

The most common meaning for civilian population is someone who is not in the military. As to 

black’s law dictionary the term civilian is defined as a person not serving in the military.10 It can 

also refer to any object that is not military in origin e.g., "civilian clothes" or "civilian life."The 

meaning of civilian as a non-military person is a relatively new one, dating from the early 19th 

century. 11  In general, a civilian is "a person who is not a member of the military or of 

a polices or firefighting force", 12  which means it  refers to non-military law enforcement 

officers  as civilians since they are employees rather than enlisted personnel, and also in order to 

distinguish itself from military police. In military and law enforcement slang, the term "Civies" or 

"Civvies" are often used to refer civilian population or civilian clothing13. 

Under the war law, a civilian is one not being a member of the armed services and does not take a 

direct part of hostilities in times of armed conflict. The term "civilian" is slightly different from a 

non-combatant under the laws of war, because some non-combatants are not civilians (for 

example, military chaplains attached to the belligerent armed forces or natural military 

personnel).  Under international law, civilians in the territories of a Party to an armed conflict are 

entitled to certain privileges under the customary laws of war and international treaties such as the 

Fourth Geneva convention. The privileges that they enjoy under international law depends on 

whether the conflict is an internal one (a civil war) or an international one.14 

 

 
10 Black’s law dictionary 
11https://www.vocabulary.com/dictionary/civilian 
12 Ibid 
13 ibid  
14 www.merriam-webster.com/dictionary/civilian 

https://en.wikipedia.org/wiki/Firefighter
https://en.wikipedia.org/wiki/Military_police
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2.1.1. The legal status of civilian under the rules of IHL 

As provided under customary international law Civilians are persons who are not members of 

armed forces. The civilian population comprises all persons who are civilians.15 

State practice establishes this rule as a norm of customary international law applicable in 

international armed conflicts. It also applies to non-international armed conflicts although practice 

is ambiguous as to whether members of armed opposition groups are considered members of 

armed forces or civilians. 

When we see International armed conflicts the definition of civilians as persons who are not 

members of the armed forces is set forth in Article 50 of Additional Protocol I, to which no 

reservations have been made.  It is also contained in numerous military manuals. It is reflected in 

reported practice.  This practice includes that of States not, or not at the time, party to Additional 

Protocol I.   No official contrary practice was found. Some practice adds the condition that 

civilians are persons who do not participate in hostilities.16As provided under rule 6 this additional 

requirement merely reinforces the rule that a civilian who participates directly in hostilities loses 

protection against attack. However, such a civilian does not thereby become a combatant entitled 

to prisoner-of-war status and, upon capture, may be tried under national law for the mere 

participation in the conflict, subject to fair trial guarantees. 17 

The other issue which is stipulated under additional protocol I is related to Non-international armed 

conflicts, the definition that "any person who is not a member of armed forces is considered to be 

a civilian" and that "the civilian population comprises all persons who are civilians" was included 

in the draft of Additional Protocol II.18 

The first part of this definition were  to read that A civilian is any person who does not belong to 

one of the categories of persons referred to in Article 4 A (1),(2),(3) and (6) of the Third 

Convention and in Article 43 of this Protocol. In case of doubt whether a person is a civilian, that 

person shall be considered to be a civilian".19 As a result, from this definition one can understand 

 
15 Customary IHL-Rule 5 Definition of Civilians 
16 ibid 
17Customary IHL -Rule 106 conditions for prisoners-of-war status   
18 Additional protocol II, art 13 
19 Additional protocol I, art 50 
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that it does not contain a definition of civilians or the civilian population rather it simply exclude 

those who are not consider to be civilian. The same is true for the Fourth Geneva Convention of 

1949, while it is exclusively devoted to the protection of the civilian population; it contains no 

definition of civilian. 20  Under Article 4 of the same Convention, persons protected by the 

convention  are those who, at a given moment and in any manner whatsoever, find themselves in 

case of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power of 

which they are not national’s.21 The same is true for  non-international armed conflict by which, 

as provided under  Article 3 it indicates that during non-international armed conflicts the persons 

who enjoy protection against the various forms of violence and infringement mentioned are 

‘persons taking no active part in the hostilities, including members of armed forces who have laid 

down their arms and those placed hors de combat by sickness, wounds, detention or any other 

cause, without any adverse distinction founded on race, color, religion or faith, sex, birth or wealth, 

or any other similar criteria.’22 They shall in all circumstances be treated humanely, without any 

adverse distinction. It is prohibited to order that there are no survivors.23 Equally, Additional 

Protocol II provides that those civilians who do unlawfully participate in hostilities shall lose their 

protected status as civilians. Article 13(3) provides: ‘Civilians shall enjoy the protection afforded 

by this Part, unless and for such time as they take a direct part in hostilities. 

Art 3  applies to non-international conflicts only, and will be the only Article applicable to them 

until such time as a special agreement between the Parties has brought into force between them all 

or part of  the other provisions of  the Convention. This Article, which is common to all four 

Geneva Conventions, marks a new step forward in the unceasing development of the idea on which 

the Red Cross is based. Born on the battlefield, the Red Cross called into being the first Geneva 

Convention to protect wounded and sick military personnel. Extending its solicitude little by little 

to other categories of  war victims, in logical application of its fundamental principle, it pointed 

 
20Avril McDonald,  the challenges to international humanitarian law and the principles of distinction and 

protection from the increased participation of civilians in hostilities p.7 
21 The Geneva convention four relative to the protection of civilian persons in time of war, august 1949, 

art 4 
22 Ibid ,art 3 
23 Avril,supra note ,page7 
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the way, first to the revision of the original Convention, and then to the extension of  legal 

protection in turn to prisoners of  war and civilians24. 

To put in other words, the first attempt in international humanitarian law to identify who are 

civilians came in 1977 with Article 50 of Additional Protocol I25. Article 50(1) avoids giving any 

definition of civilians and instead defines civilians in the negative26: civilians are all persons who 

are not combatants. Paragraph 1 provides that civilians are persons who are not (1) members of 

the armed forces of a Party to the conflict, as well as members of militias or volunteer corps 

forming part of such armed forces; (2) members of other militias and members of other volunteer 

corps, including those of organized resistance movements, belonging to a party to the conflict and 

operating in or outside their own territory, even if this territory is occupied, provided that such 

militias or volunteer corps, including such organized resistance movements, fulfill the four 

conditions of combatants. The aforementioned combatants qualify for prisoner of war status upon 

capture27. Thus, civilian is a residual category: whoever is not a combatant shall be deemed to be 

a civilian. But, In case of doubt whether a person is a civilian, that person shall be considered to 

be a civilian’.28 

2.1.2. Principle of distinction: General over view 

The principle of distinction is one of the foundation stones upon which the edifice of international 

humanitarian law rests.29As provided under customary IHL the parties to the conflict must at all 

times distinguish between civilians and combatants. Attacks may only be directed against 

combatants. Attacks must not be directed against civilians.30 ‘BY which Military commanders are 

 
24Jean S. PICTET Commentary on The Geneva convention four relative to the protection of civilian 

persons in time of war, 1958 page 34. 
25 Avrilsupra note, p. 8. 

26 Ibid.  
27 Ibid. 
28 Protocol additional to the Geneva conventions of 12 august 1949, and relating to the protection of 

victims of international armed conflicts (protocol I), of 8 June 1977 ,art 50(1). 
29 Avrilsupra note, page 4 
30 Customary IHL, Practice Relating to Rule 1. The Principle of Distinction between Civilians and 

Combatants 
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obligated to distinguish between civilian objects and military objectives and to direct their 

operations against military objectives. 

The principle of distinction was expressed as early as 1868 in the St. Petersburg Declaration in the 

following words: ‘That the only legitimate object which States should endeavor to accomplish 

during war is to weaken the military forces of the enemy.’ In other words, no military necessity 

justifies direct attacks on civilians or civilian objects. Respect for the principle is what makes it 

possible for humanitarian law to fulfill its aim of protecting the civilian population from the 

consequences of armed conflict. The ability of combatants to plan and conduct their operations 

and defend the state, as well as the capacity of a state or the international community to hold them 

accountable for failure, is significantly dependent upon the clarity and relevance of the distinction 

principle.31. 

The Hague Regulations do not as such specify that a distinction must be made between civilians 

and combatants, but Article 25, which prohibits “the attack or bombardment, by whatever means, 

of towns, villages, dwellings, or buildings which are undefended”, is based on this principle.32 The 

Additional Protocols of 1977 reaffirmed and elaborated on these principles, in particular that of 

distinction: “… the Parties to the conflict shall at all times distinguish between the civilian 

population and combatants and between civilian objects and military objectives and accordingly 

shall direct their operations only against military objectives.”33 It is also stipulated under art 51(2) 

and 52(2) of the same protocol. 

Under the Statute of the International Criminal Court, “intentionally directing attacks against the 

civilian population as such or against individual civilians not taking direct part in hostilities” 

constitutes a war crime in non-international armed conflicts. 

Generally the principle of distinction requires parties to a conflict to distinguish between civilian 

and combatant and between civilian object and military objectives and to direct their operation 

only against to combatant and military objectives. By which during military operation any attack 

must be directed at a lawful military target. In international armed conflict lawful military target 

are military objectives, combatant unless they are hors de combat. In case of non-international 

 
31Avrilsupra note, page 5 
32 ibid 
33 Additional protocol supra note, art 50 
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armed conflict lawful military target are military objectives, armed force of state unless they are 

hors de combat, members of an organized armed group, any other person including civilians for 

such time as they directly participate in hostilities.34 

2.1.3. Protection 

War is a contention between states that is fought by their armed force. The civilian population take 

no part in hostility must be spared and protected.35 Today, all parties to armed conflicts are bound 

by the rules of international humanitarian law (IHL) to take a broad range of measures to protect 

civilians from the effects of military operations. 

Let us discuss the issue of civilian protection in detail, the general principle that the civilian 

population shall be immune from the effects of the hostilities is above all based on customary law; 

it meets a fundamental requirement of humanity and civilization, and was accepted by legal 

opinion and state practice long before being confirmed in treaties. Its development can, however, 

be most easily followed through the various stages of its codification.36 

Everyone who is not a combatant is a civilian benefiting from the protection provided for by the 

law on the conduct of hostilities. Art. 50(1) of Protocol I 

The basic rule on this is provided under article 48 of additional protocol I to Geneva conventions. 

It states: 

     In order to ensure respect for and protection of civilian population and civilian objects, the 

parties to the conflict shall at all times distinguish between the civilian population and 

combatants and between civilian objects and military objectives and accordingly shall direct 

their operations only against military objectives. 

This article clearly states that civilians and civilian objects cannot be the target of military attack, as it 

is not justified by military objectives. In other words the belligerents should target only military 

objectives. 

 
34Avrilsupra note, page 5 
35 Francois Bugnoion, the international committee of the red cross and the protection of war victims, ( 5th 

edition,.2007),page 717.  
36 Id. 
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The 1949 Geneva Conventions and the 1977 Additional Protocols constitute the core of the legal 

framework regulating behavior in war, including for the protection of civilians and other persons 

that do not take part in hostilities.37 As provided under article 48, in order to ensure protection of 

the civilian population and civilian object the parties to the conflict shall at all-time distinguish 

between the civilian population and combatants and between object and military objectives and 

accordingly shall direct their operation only against military objectives. Art 51 and 52 also 

specifically provide the protection of civilian population. In addition to this additional protocol II 

also stipulate the protection of civilian population it reads as follow the civilian population and 

individual population shall enjoy general protection against the dangers arising from military 

operation.38 

Although significantly less detailed than the rules applicable to international armed conflicts, 

Common Article 3 to the Geneva Conventions and Additional Protocol II establish rules for non-

international – i.e. internal – armed conflicts, imposing obligations on states and non-state armed 

groups alike. Moreover, most of the fundamental rules pertaining to the protection of civilians are 

considered to be customary humanitarian law in both international and internal armed conflicts, 

and binding on all states, whether signatories or not to the relevant treaty, as well as non-state 

armed groups.39 

2.2.1. DISAPPEARACE 

The phenomenon of forced disappearances is the worst of all violations of human rights. It 

is certainly a challenge to the very concept of human rights, denial of the right for humans 

to have an existence, an identity. Enforced disappearance transforms humans into non 

beings. It is the ultimate corruption, abuse of power that allows those responsible to 

transform law and order into something ridiculous and to commit heinous crimes.”40 

 

 
37 Ibid. 
38Additional protocol II, art 13. 
39 Francois,supra note, page 731. 
40 Niall MacDermot, Secretary General of the International Commission of Jurists (1970-1990) 
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2.2.2. DISAPPREACE IN GENERAL:  MEANING AND EMERGENCY OF 

DISAPPRACE 

Enforced disappearance is not new phenomena for today’s world. Enforced disappearances persist 

in many countries, having been a continuing feature of the second half of the twentieth century 

since they were perpetrated on a mass scale in Nazi-occupied Europe.41 The crime of enforced 

disappearance of persons became first known when Adolf Hitler issued the ‘Nacht und Nebel 

Erlass’ (Night and Fog Decree). Persons from the occupied territories were seized and taken to 

Germany where they were executed.  That the main aim of the decree and the practice of seizing 

persons and having them disappeared was to be deterrent, and create an “uncertainty over the fate 

of the prisoner among their relatives and acquaintances” was also elaborated on in a letter by the 

Chief of the German Security Police in 1942.42. 

The decree directed that persons in occupied territories engaging in activities intended to 

undermine the security of German troops were, upon capture, to be brought to Germany ‘by night 

and fog’ for trial by special courts, thus circumventing military procedure and various conventions 

governing the treatment of prisoners. Enforced disappearance was first recognized as a human 

rights problem in the 1970s, when human rights lawyers in Chile noted that some of the prisoners 

they were representing had vanished even though they were ostensibly still held in custody by 

Chilean security forces. 43 

 

However, forced disappearance has emerged as a critical problem at the national and international 

level. In the last decades, the international community has taken steps to combat forced 

disappearances, both at the regional and international level, with the Declaration on the Protection 

of all Persons from Enforced Disappearance of 1992,44 The Inter-American Convention on Forced 

 
41 Henckaerts & Doswald-Beck, Customary International Humanitarian Law (CUP 2005), p. 379. 
42 Gabriella Citroni & Tullio Scovazzi, The Struggle against Enforced Disappearance and the 2007 United 

Nations Convention, Martinus Nijhoff Publishers, Leiden, 2007. pp. 4-7) 
43 ibid 
44 United Nations, General Assembly resolution 47/133, Declaration on the Protection of all Persons from 

Forced Disappearance, A/RES/47/133 (18 December 1992)  

available at http:// undocs.org/A/RES/47/133).  
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Disappearance of Persons of 199445 , and the Rome Statute of the International Criminal Court of 

1998. Following this expansion, the UN General Assembly adopted the International Convention 

for the Protection of All Persons from Enforced Disappearance in December 2006.46   This was 

the first international instruments that qualify the widespread or systematic practice of enforced 

disappearance as a crime against humanity. 

The convention has its own committee. The Committee on Enforced Disappearances (CED) is the 

body of independent experts which monitors implementation of the Convention by the States 

Parties.  

All States parties are obliged to submit reports to the Committee on how the rights are being 

implemented. States must report within two years of ratifying the Convention. The Committee 

examines each report and addresses its concerns and recommendations to the State party in the 

form of "concluding observations. 

 

2.2.1. Definition of forced disappearance in international instruments 

It’s not easy task to define enforced disappearance as it is a human rights violation falling under 

the scope of human rights law, international criminal law and international humanitarian law. It is 

not simply single issue and it’s difficult to discuss in single article.  That is why there is no 

complete consensus regarding the definition of forced disappearance. 

However, various conventions define enforced disappearance such as Declaration on the 

Protection of all Persons from Enforced Disappearance of 1992, the Inter-American Convention 

on Forced Disappearance of Persons of 1994, and the Rome Statute of the International Criminal 

Court of 1998. Those conventions have common elements in defining forced disappearance such 

as (a) the deprivation of liberty against the will of a person, (b) involvement of government 

officials or with acquiescence of the government, (c) absence of information and refusal to 

acknowledge the whereabouts and the fate of the disappeared, (d) the person must be placed 

outside the protection of the law.47 

 
45 ibid 
46 The text was adopted on 20 December 2006 (A/RES/61/177), and was opened for signature on 6, 

February, 2007 
47 María Fernanda Pérez Solla, Enforced Disappearance in International Human Rights, McFarland & Co 

Inc , 2005 p. 8.) 
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The Convention gives a definition of the crime of forced disappearance and sets out which state 

action is necessary in order to prevent the occurrence of the crime, to allow for an effective 

investigation, and to lead to the prosecution of those responsible. In accordance with Article 2, an 

enforced disappearance takes place when a person is arrested, detained or abducted by the state or 

agents acting for the state, who then deny that the person is being held or conceal their 

whereabouts, placing them outside the protection of the law.                                                                                                  

In the UN Convention article 2 defines enforced disappearance as:                                                                                                                                  

“the arrest, detention, abduction or other form of deprivation of liberty committed by agents of 

the State or by persons or groups of persons acting with the authorization, support or 

acquiescence of the State, followed by a refusal to acknowledge the deprivation of liberty or 

by concealment of the fate or whereabouts of the disappeared person, which place such a 

person outside the protection of the law.” 48                                                                                                         

 The Convention identifies the following elements in the definition of enforced disappearances: 

• There is an arrest, detention, abduction or any other form of deprivation of liberty; 

• That conduct is carried out by agents of the state or by persons or groups of persons with the   

authorization, support or acquiescence of the state; 

• The conduct is followed either by a refusal to acknowledge the deprivation of liberty or by the 

concealment of the fate or whereabouts of the disappeared person; 

• The objective result of the conduct is that the disappeared person is placed outside of the 

protection of the law. 

Article 1(2) also provides that exceptional circumstances, such as a state or threat of war, internal 

political instability or any other public emergency, may not under any circumstances be invoked 

as a justification for forced disappearance. 

 

The other legal instrument dealing specifically with disappearance, the Rome Statute of the 

International Criminal Court particularly classifies forced disappearance as a crime against 

humanity, 

The definition is found in article 7(2)(i): 

 
48 UN Doc.A/61/488, International Convention for the Protection of All Persons from Enforced 

Disappearance,)   
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“Forced disappearance of persons” means the arrest, detention or abduction of persons by, or with 

the authorization, support or acquiescence of, a State or a political organization, followed by a 

refusal to acknowledge that deprivation of freedom or to give information on the fate or 

whereabouts of those persons, with the intention of removing them from the protection of the law 

for a prolonged period of time.49 

 

For the crime of enforced disappearance to be committed under Article 7, the following elements 

must be present: 

1. One or several persons have been arrested, detained, or abducted. 

2. This deprivation of liberty was preceded, followed or accompanied by a refusal to acknowledge 

the deprivation of freedom or to give information on the fate or whereabouts of the   victim(s). 

3. Both 1) and 2) were carried out by, or with the authorization, support or acquiescence of an 

emanation of the state or a political organization. 

4. The perpetrator was aware of 1) and 2). 

5. The intention was to remove the victim(s) from the protection of the law for a prolonged period 

of time. 

6. The conduct was committed as part of a widespread or systematic attack directed against a 

civilian population. 

7. The perpetrator knew that the conduct was part of such an attack. 

 

The definition embedded in the Rome Statute, despite the similarities to the previous and later 

definitions of forced disappearance, contributed some interesting aspects to the concept of the 

crime. The definition in the Rome statute provides that a person who is committing an act of 

enforced disappearance has to do it “with the authorization, support or acquiescence of, a State or 

a political organization”. It means that the policy of forced disappearance has to originate not 

from personal intentions, but from the policy of a state or from the activity of a political 

organization. Curiously, neither the Declaration nor the Inter-American convention mentioned 

political organizations as entities that authorize or support such an act. Moreover, the most recent 

Draft Convention refers only to the state’s direct or indirect participation, though it provides or the 

State Party’s responsibility to investigate the cases of disappearances committed without the state’s 

 
49 Rome Statute of the International Criminal Court, Rome, 17 July 1998, 2187 U.N.T.S 3, article 7(2)(i) 
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intervention (Article 3 of the Convention). Therefore, it is important to discuss what the rationale 

behind the Rome Statute provision was and how the term “political organization” should be 

understood in the present case. This was not the first instance when the Rome Statute referred to 

political organization. Slightly different wording was used in the general definition of an “attack 

directed against any civilian population” (Article 7, 2(a)). The statute conveys that such an attack 

could be a state policy result or the result of organizational policy. Therefore, it is a wider 

phenomenon than the case of forced disappearance on its own. 
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CHAPTER 3 

3. THE LEGAL ANALYSIS OF THE RIGHT AGAINST FORCED DISAPPREANCE OF 

CIVILIANS AND LEGAL FRAME WORK TO TRACE BACK 

3.1. The right not to be subject to forced disappearance 

The right not to be subject to forced disappearance is non- derogable and non- qualified. The non 

derogable nature means that state parties cannot derogate from their obligation in exceptional 

circumstances. 50 

The right not subject to forced disappearance is recognized under ICPPED. It formulates a clear 

and autonomous right not to be subjected to forced disappearance. Article 1(1) ICPPED states that: 

No one shall be subjected to forced disappearance. 

Furthermore, the ICPPED establishes that the right not to be subjected to forced disappearance is 

non-derogable and non-qualified. The absolute nature of Article 1(1) 

ICPPED is complemented by paragraph 2 of the same article that states: 

No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal 

political instability or any other public emergency, may be invoked as a justification for enforced 

disappearance. 

The absolute prohibition shows that forced disappearance could not be justified in any 

circumstances or situations. Accordingly, the right not to be subjected to forced disappearance is 

protected without any limitations. Despite the fact that, it is clear from the text that a state of war 

may not be invoked even to justify forced disappearance. So ICPPED applied both peace and war 

time.51 However, the ICPPED should not cover the situation of missing persons resulting from 

combat. 

 
50 Gedwongen Verdwijning Determining State Responsibility under the International Convention for the 

Protection of All Persons from Enforced Disappearance, 1997, p.64.) 
51 IOWG Report E/CN.4/2005/66, para.31 



 

21 
 

In addition, some scholars have asserted that the prohibition of forced disappearances is a rule of 

customary international law.52 

Additionally, the some Courts of Human Rights has recognized the right to be free from forced 

disappearance as a jus cogens norm.53 

Jus cogens norms are generally recognized norms from which states cannot derogate.54 AS stated 

before the right against forced disappearance is also one of non derogable rights. 

Even though Eritrean government is not party to the convention it cannot escape for this crime as 

far as forced disappearance is ruled under international customary law and it’s considered as crime 

against humanity. The gravity of such offences and the nature of the rights harmed attained the 

status of jus cognes. Prohibition of forced disappearance is recognized as jus cogens and every 

state should be responsible to those principles. If one country violate jus cognes its not necessary 

for certain state party or ratify the international instrument which prohibit an act   Besides, as 

forced disappearance is prohibited in international IHL rules and human right laws which the 

Eritrean government ratifies, the government is always responsible for human right violation over 

civilians. 

3.1.2. PROHABITON OF FORCED DISAPPEARANCE IN INTERNATIONAL 

HUMANITERIAN LAW AND HUMAN RIGHT LAW 

Although international human rights law first explicitly addressed forced disappearances in the 

1960s, the criminalization of forced disappearances also has a well-rooted history in the laws of 

war, known as international humanitarian law (IHL).55 

IHL allows the use of deadly force, but its use is limited by the principles of proportionality and 

distinction. In other words, force that creates loss or destruction excessive to military advantage is 

 
52  available at http://www.refworld.org/pdfid/48887e912.pdf (asserting that even if Pakistan does not 

ratify CED, Pakistan “is still bound by the prohibition on forced disappearances which is a rule of 

customary international law”). 
53  available at http://www.corteidh.or.cr/docs/casos/articulos/seriec_153_ing.(“In brief, the Court finds 

that, as may be deduced from the preamble to the aforesaid Inter‐American Convention, faced with the 

particular gravity of such offenses and the nature of the rights harmed, the prohibition of the forced 

disappearance of persons and the corresponding obligation to investigate and punish those responsible has 

attained the status of jus cogens.”) 
54 Derogation Clause in BLACK’S LAW DICTIONARY (9th ed. 2009) (providing definition of “derogation 

clause”). 
55 Claudio M. Grossman, Disappearances, in MAX PLANCK ENCYCLOPEDIA OF PUBLIC INTERNATIONAL 
LAW p. 2008 
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prohibited. The principle of distinction requires belligerents to distinguish between civilians and 

combatants in order to protect civilians and their property; attacks may be made only against 

military objectives. In sum, by requiring parties to be distinguishable at all times and limiting the 

use of force to that which is necessary and proportionate, IHL is designed to minimize the harms 

caused by armed conflict. 

In its effort to minimize harm, IHL protects civilians from unwarranted harm, including forced 

disappearance. Forced disappearances carried out during armed conflict have been referred to as 

“dirty war tactics,” and are often accompanied by torture, the denial of rights, and the summary 

execution of detainees.56 Attacks must not be directed against civilians.57 BY which Eritrean 

armed forces and commanders are obligated to distinguish between civilian and combatants and 

to direct their operations against military objectives and combatants. But the Eritrean armed forces 

abduct the innocent civilians intentionally to shock the society who do not participate in war. This 

also amounts to war crime under statute of international criminal court as it is clearly stated 

“intentionally directing attacks against the civilian population as such or against individual 

civilians not taking direct part in hostilities” constitutes a war crime in non-international armed 

conflicts.  

Beginning with the Nuremburg Trials, IHL has recognized individual criminal liability for forced 

disappearances that constitute war crimes and crimes against humanity.58 

So, from IHL perspective civilians should not be targeted in hostilities. Protection of civilians has 

always been at the heart of IHL and, hence, it is always an issue in any armed conflict whether 

international, non-international or internationalized. This is reflected in Article 5 of GC IV and 

Article 75 of Additional Protocol I. The GC IV and AP I have essentially provide that the civilians 

concerned shall be treated humanely and shall have the right to a regular and fair judicial 

procedure. This makes the ground rules in any armed conflict with regard to the treatment of 

 
56  Alexander Murray forced Disappearance and Relatives’ Rights before the Inter‐American and 

European Human Rights Courts, 2 INT’L HUM. RTS. L. REV. 57, 58 (2013). 
57 Customary IHL Practice Relating to Rule 1. The Principle of Distinction between Civilians and 

Combatants 
58 Brian Finucane, Enforced Disappearance as a Crime under International Law: A Neglected Origin in 

the Laws of War, 35 YALE J. INT'L L. 171, 175 (2010), this research wills not asses’ individual criminal 

liability of Eritrean armed forces.  
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civilians. Hence, this establishes the principle that civilians are protected against any arbitrary 

treatment like forced disappearance and torture. 

Additional Protocol I to the Geneva Conventions (API) elaborates protections for individuals 

involved in wars of liberation, and some of its provisions are widely applicable as customary 

international law. 

API prohibits the following acts at all times, whether committed by civilian or military actors: 

murder, physical and mental torture, and humiliating or degrading treatment. 

 Although forced disappearances are not explicitly prohibited in Article 75 of API, the 

International Committee of the Red Cross argues that customary international law prohibits forced 

disappearances in both IAC and NIAC because they “violate, or threaten to violate, a range of 

customary rules of international humanitarian law,” including the prohibition of murder, torture, 

cruel or inhumane treatment, and the obligation to respect family life.59 

So, the Eritrean armed forces violate these basic principles in international customary rules of IHL 

that provide protection for civilian population and forcedly disappears innocent civilians for 

twenty years. 

The Universal Declaration of Human Rights (UDHR) of 1948 prohibits arbitrary arrests. 60   

Arbitrary detention is often implicated in the course of forced disappearance. Detention, or 

restriction of liberty, is arbitrary if “it does not comply with the legal requirements laid down for 

it or if no such requirements exist at all, thus leaving it to the authorities to detain persons at their 

own discretion.” 61  Individuals are protected from arbitrary detention under Article 9 of the 

International Convention on Civil and Political Rights (ICCPR).62 

 
59 ICRC CUSTOMARY IHL, p.340. Customary IHL requires states to prevent disappearances, and “the 

cumulative effect of these rules is that the phenomenon of ‘forced disappearance’ is prohibited by 

international humanitarian law.” P. 340‐341, available at http://www.icrc.org/customaryihl/ 

eng/docs/v1_cha_chapter32_rule98 (Rule 98: Enforced Disappearance 
60  Art. 9 of the Universal Declaration of Human Rights, 1948 
61 Oliver Döll, Detention, Arbitrary, in MAX PLANCK ENCYCLOPEDIA OF PUBLIC 

INTERNATIONAL LAW ,Mar. 2007) 
62 ICCPR, Art. 9, entered into force Mar. 23, 1976 [hereinafter ICCPR] (“Everyone has the right to liberty 

and security of person. No one shall be subjected to arbitrary arrest or detention. No one shall be deprived 

of his liberty except on such grounds and in accordance with such procedure as are established by law.”); 

see also Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc A/RES/217(III), at art. 

8 (Dec. 10, 1948) [hereinafter UDHR] (“No one shall be subjected to arbitrary arrest, detention or 

exile.”). 

http://www.icrc.org/customaryihl/
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Each forced disappearance amounts to a violation of right to be safe from illegal arrest.63 

This provisions shows that forced disappearance amounts arbitrary detention. Eretria is bound by 

these conventions as it party to it. 

According to Articles 2 of the ICCPR has the obligation to defend the right to life of its people and 

to ensure prompt and effective reparation where violations occur. 

Therefore,  forced  disappearance constitutes a violation of  the right to recognition as a person 

before the law, the right to liberty and security of the person and also the right not be subjected to 

torture and other cruel, inhuman or degrading treatment or punishment. It also violates or 

constitutes a great threat to the rights of life. 

Even though Eretria is party to this conventions it forcedly disappear more than 96 innocent 

civilians from Irob land Ethiopia for two decades by violating all stated rights under ICCPR and 

ICSPR. Hence, the Eritrean armed force which was under direct command of its government 

should be liable for violation of those rights as its crime against humanity and war crime. 

 

3.1.3. Forced disappearance as crime against humanity 

  

The prohibition against committing a crime against humanity is a norm of customary international 

law and, as has been repeatedly stated in international jurisprudence, it is part of the scope of the 

rules of jus cogens.64 Jus cogens norms are generally recognized norms from which states cannot 

derogate. 

While initially, crimes against humanity were considered to be committed in the context of an 

armed conflict, this determinant has been definitively removed and today International Law does 

not require it in order for a crime against humanity to be committed; they can now be committed 

both during peacetime and states of emergency as well as in times of international armed conflict 

or internal armed conflict. 65  This shows us a crime against humanity has no excuse in any 

circumstances. 

Crimes against humanity have two basic elements: 

 
63  Lauterpacht, The Law of Nations and the Punishment of War Crimes, in 21 British Yearbook of 

International Law (1944), p. 58.) 
64 Federico Andreu-Guzmán, Enforced Disappearance and Extrajudicial Execution: Investigation and 

Sanction, 2015 P.102 
65 Ibid, p. 99 
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i) The widespread scale, or massive commission or the systematic practice of certain acts; and                                                                                                                                                                          

ii) the acts themselves 

 

With regard to the first element, even though various international legal instruments define 

differently the International Criminal Court define as “the term ‘widespread’ “refers to the large-

scale nature of the attack as well as to the number of victims, whereas the term 'systematic' pertains 

to the organized nature of the acts of violence and to the improbability of their random occurrence. 

 

With regard to the “systematic” element, international jurisprudence has clarified that: 

I) it does not require the existence of a written plan and it can be inferred, for example, from a 

series of events and modalities and common patterns of the acts as well as statements and the 

behavior of the alleged perpetrators and II) it does not necessarily require a plurality of acts, and 

it is sufficient that a single act be committed as part of a plan, a systematic practice or policy for 

the crime against humanity to be committed. 

 

With regard to the second element, the acts themselves, the list of acts whose large scale or 

systematic commission constitute a crime against humanity, has evolved with the development of 

international law. In light of current developments, both in customary and treaty-based 

international law, the systematic or wide scale practice of murder and enforced disappearance, 

among other acts, constitute crimes against humanity.66 

 

Forced Disappearance has been regarded as a crime against humanity in various treaties and legal 

documents in different contexts. It is defined as a crime against humanity in all three treaties that 

are above, however, not the practice of enforced disappearance per se is described as such, but 

only when it is done in a widespread and systematic way.67  The ICC Statute, article 7, includes 

forced disappearance in the definition of crime against humanity, the practice has to be widespread, 

systematic and be directed against the civilian population. And according to Ian Brownlie the ICC 

Statute” constitutes good evidence of the offences forming part of general international law”.68   In 

 
66 ibid 
67 Philip Linghammar, Time for Enforced Disappearance to Disappear, 2008, P.16 
68 Brownlie, Ian, Principles of Public International Law, 2008, p. 589 
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the 1994 Inter-American Convention it is not found in any of the operative parts, but only in the 

preamble. Apart from these treaties the notion is expressed in the preamble of the Declaration on 

the Protection of all Persons against Enforced Disappearance69 and a number of Inter-American 

resolutions.70  If forced disappearance constitute a crime against humanity is of great importance, 

since it reaches the status of jus cogens, which is the strongest possible rule in international law.71 

 

In the conflict between Ethiopia and Eretria more 96 civilian population  was disappeared that  

carried out in a widespread and systematic way and aimed at a civilian population, as it is read in 

article 7 of the statute. Most of these people were heads of families and by profession they were 

engaged in farming and cattle rearing. This shows us that they were innocent civilians. 

Those civilians were selectively abducted from different places systematically and purpose fully 

by the armed forces. 

In 2006, the International Convention for the Protection of All Persons from forced 

Disappearance provided that "the widespread or systematic practice of  forced disappearance 

constitutes a crime against humanity as defined in applicable international law and shall attract the 

consequences provided for under such applicable international law”.72 

While dealing with forced disappearance as a crime against humanity we have to apply all the 

general elements that are necessary to qualify the criminal offence as a crime against humanity. 

These general elements are: being part of state policy, attacks being directed against a civilian 

population, being of a widespread or systematic nature.73 

Even a single case of forced disappearance is a crime against humanity (when committed as part 

of a widespread or systematic attack on a civilian population). However, forced disappearances do 

not themselves have to be carried out on a widespread or systematic basis. 

 

 
69 A/RES/47/133, Declaration on the Protection of All Persons from Enforced Disappearance, 18 

December 1992, preamble 
70 General Assembly of the Organisation of American States, Doc. AG/RES.666 (XIII-0/83) 
71 Brownlie, Ian, supra note, 2008, p.511 
72 Article 5 
73 Clark, R. S. Crimes against Humanity and the Rome Statute of the International Criminal Court. In The 

Rome Statute of the International Criminal Court. A Challenge to Impunity. Politi, M., Nesi, G. (eds.). 

Ashgate 2001, p. 75–93 
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The crime of forced disappearance under Article 7 of the Rome Statute is a complex offence. It 

has been called an “octopus crime” as well as a “permanent crime”. Several persons could be 

prosecuted at different stages of the disappearance even though some of them may or may not be 

aware of the acts committed by others in the chain of events.74  The crime consists of two major 

alternative types of conduct deprivation of liberty and withholding information. The perpetrators 

of the deprivation of liberty need not be the one who withholds information75  and vice versa, but 

all of them have to know the context of the act. There might be a number of persons responsible 

for the crime. 

As it is provided in the Elements of Crimes, the Eritrean government may be responsible as the 

person arrested, detained, or abducted and refused to acknowledge it, or as it refused to give 

information on the fate or whereabouts of such a person or persons for two decades. The armed 

force was aware that they were acting in the context of a widespread and systematic directed attack 

against a civilian population. Because the civilians was family heads and in cattle rears who do not 

have any hands in the conflict. In addition, the armed forces were intended to remove persons from 

the protection of the law for a prolonged period of time and they perform intentional kidnapping 

of civilians. So this is clearly the act of crime against humanity and it is war crime. 

Thus, in many countries forced disappearance has been expressly included in the list of acts 

constituting a crime against humanity in regulatory provisions. For instance, Ethiopia article 28 of 

the constitution clearly prohibits crime against humanity and forced disappearance specifically. It 

provides that criminal liability of persons who commit crime against humanity shall not be barred 

by period of limitation. It also states such offences may not be commuted by amnesty or pardon 

of the legislator or any other state organ. 

Crime against humanity is usually seen as one of the crimes that nowadays are subject to universal 

jurisdiction.76  Article 9(2) ICPPED Universal jurisdiction is the idea that when a crime of such 

severity is committed, the whole international community is able to bring the individual or 

organization to justice no matter where the crime was committed. 

 
74 Kittichaisaree, K. International Criminal Law. OUP, 2001, p. 123 
75 Werle, G. Principles of International Criminal Law, The Hague: TMC Asser Press, 2005, p. 260–261 
76 Anderon, Kirsten, How Effective is the International Convention for the Protection of All Persons from 

Enforced Disappearance Likely to be in Holding Individuals Criminally Responsible for Acts of Enforced 

Disappearance?, Melbourne Journal of International Law; Volume 7, Issue 2; Oct 2006; 245-277.) 
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Another factor that is important to mention that occur when a crime is defined as a crime against 

humanity is the inapplicability of statute of limitations, and this is significant in the case of forced 

disappearance since the disappeared might be disappeared for a substantial amount of time. 

Thus, even though those civilians were disappeared before twenty years ago the Ethiopian 

government and international community should ask or give ear to bring them to their home land. 

Because forced disappearance is crime against humanity and it have universal jurisdiction for all 

states to extradict the criminals and it’s among the crimes that did not bar with time limitation. 

Those innocent civilians (above 96) who disappeared by Eritrean armed force was mainly to 

anguish the society. This also fulfills the elements of crime against humanity. 

 

 3.1.4. HUMAN RIGHTS VIOLATED DURING FORCED DIASPPEARANCE IN 

ARMED CONFLICT 

Forced disappearance is one of the most serious human rights violations which affects a number 

of human rights, in particular the right not to be arbitrarily deprived of liberty, the right not to be 

subjected to torture or to other inhumane, cruel or degrading treatment, the right to security, the 

right to protection under the law. 

In many cases, depending on the circumstances, it might also be a violation of the right to life and 

of the rights of the family and the child, of freedom of thought, expression, religion and association 

and of the general prohibition of discrimination on any grounds.77 

Forced disappearance is considered as multiple human right violation lay down in various human 

right treaties such as ICCPR and ICESR. It should be noted that many other rights are often 

violated during an enforced disappearance, depending on its nature and factual circumstances 

involved.  Generally, the HRC recognizes that a forced disappearance falls within the scope of 

Articles 7 (the freedom from torture or cruel, inhuman or degrading treatment or punishment), 9 

(the right to liberty) and, frequently, Article 6 ICCPR (the right to life).78   These rights are 

enshrined in ICCPR which both Ethiopia and Eretria are party.  Some of the human rights that 

forced disappearances regularly violate are: 

 
77 Tullio Scovazzi, RECENT DEVELOPMENTS IN INTERNATIONAL, ..... 
78 HRC, General Comment No. 31 (2004), para.18 
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• The right to recognition as a person before the law; art. 16 

• The right to liberty and security of the person; art.9 

• The right not to be subjected to torture and other cruel, inhuman or degrading treatment or 

punishment; art.7 

• The right to life, when the disappeared person is killed; art.6 

• The right to a fair trial and to judicial guarantees; 

• The right to an effective remedy, including reparation and compensation; art.2(3) 

• The right to know the truth regarding the circumstances of a disappearance. 

Enforced disappearances also generally violate various economic, social and cultural rights for 

both the victims as well as their families: 

• The right to protection and assistance to the family 

• The right to an adequate standard of living 

• The right to health 

• The right to education 

Forced disappearance is also a cumulative violation of human rights.79 This is because it may 

inflict a wide range of human rights violations.80 Forced disappearance is not only a grave and 

multiple violations of fundamental rights, but also an international crime. Thus, the United Nations 

General Assembly has described forced disappearance as a violation of international law and as a 

crime which must be punished by criminal law.81 According to article 1(1) of the 1992 Declaration, 

an act constituting enforced disappearance is an offence to human dignity. It is said to be a "grave 

and flagrant violation of human rights." 

By this form of human rights violations, a number of irrevocable rights are infringed. 

 

 
79  Ratner, Abrams & Bischoff, Accountability for Human Rights Atrocities in International Law: Beyond 

the Nuremberg Legacy, 3rd ed. (OUP 2009), pp. 128-29.)    
80  MD. RAISUL ISLAM SOURAV, Bergen Journal of Criminal Law and Criminal Justice • Volume 3, Issue 

2, 2015, pp. 224)  
 
81 Resolution 49/193 of the General Assembly, adopted on 23 December 1994, In this same connection see 

Resolutions 51/94 of 12 December 1996 and 53/150 of 9 December 1998. 
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This is also incorporated in Ethiopian constitution in human rights and democratic rights chapters. 

 

✓ The right to life, as the person may be killed or his or her fate may be unknown, art 15 of 

Ethiopian constitution 

✓ The right to personal security and dignity; art 16 

✓ The right to be free from arbitrary detention, Art. 17 of the Ethiopian  Constitution; 

✓ The right not to be subjected to torture or other cruel, inhuman or degrading treatment or 

punishment, Art. 18 of the Ethiopian  Constitution; 

✓ The right to fair trial; Art.20 of the  Ethiopian  Constitution; 

✓ The right to free movement; Art. 32  of the Ethiopian  Constitution; 

✓ The right to family life; art 34 

 

All of the above rights are guaranteed as fundamental rights under the constitution and are either 

directly or indirectly applicable by Ethiopian constitution. So everyone can enjoy those rights at 

any time whether war time or peace time. Especially civilians are subject to such rights at any time 

as they are protected under IHL to enjoy those rights. 

Human rights are protected by the government and they may be violated unless they get safe guard 

from the state. So the Ethiopian government has an obligation to protect its citizens from human 

right violations. It could be violated by its own citizens, by non state actors or by other state. When 

those rights are violated by those bodies the government is expected to compensate the victims. 

But if the case is forced disappearance further to compensation to victim’s families, the societies, 

the government is expected to investigate and return back its citizens to their home land from those 

bodies as it has constitutional obligation to protect its citizens.  The Ethiopian government has an 

obligation to protect its citizens from crime against humanity and inhuman treatment by whatever 

body at whatever time. But in this case there is no clearly stated Ethiopian government effort. As 

a result the victims loss their constitutional rights for about 20 years and they are changed from 

being to non being. They loss all rights which are included in ICCPR and ICSPR that stated above. 

Not only the victims themselves but the families and community also affected by forced 

disappearance. 
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3.1.5. Who are affected by forced disappearance? 

The victims themselves 

The victims are frequently tortured and in constant fear for their lives. They are well aware that 

their families do not know what has become of them and that the chances are slim that anyone will 

come to their aid. Having been removed from the protective precinct of the law and “disappeared” 

from society, they are in fact deprived of all their rights and are at the mercy of their captors. 

Even if death is not the final outcome and the victims are eventually released from the nightmare, 

the physical and psychological scars of this form of dehumanization and the brutality and torture 

which often accompany it remain. 

Friends and Families of the Victims 

The “right of families to know the fate of their relatives” is also mentioned in international 

humanitarian law in art.32 of the Additional Protocol I to the Geneva Conventions. This only 

applies in an armed conflict; furthermore there is no international instrument explicitly granting a 

right to truth. IHL imposes an obligation on each party to armed conflict to take necessary 

measures to clarify the fate of missing persons and to inform their families. But Eritrean 

government hides those innocent civilians for twenty years after the war conflict. 

The Working Group on Enforced or Involuntary Disappearances has concluded that the families 

of disappeared persons are also victims, since they are subjected to an "anguished uncertainty", as 

are other relatives and dependents of the disappeared person, in such a way that there exists a "wide 

circle of victims of a disappearance".82  

The families and friends of the victims informs the researcher that they experiences slow mental 

anguish, because of  not knowing whether the victims are  still alive and, if so, where he or she is 

being held, under what conditions, and in what state of health. They alternate between hope and 

despair, wondering and waiting, for 20 years, for news that may never come.  

 
82 United Nations document E/CN.4/1990/13, par. 339. 
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One wife of the victim (she did not allow me to describe her name) said that they are always 

compounded by anxiety, depression, never ending series of questions and material consequences 

of the disappearance. Because she said we cannot talk about them with anybody freely as their 

existence or situation is not known (the society afraid to raise the talks about them as every body 

has hidden sorrow about them). There are families who loss of more than one member from the 

family (For instance, Adayu Mirsas Mesfu and Tsegay Miras Tesfu, brothers) as it can refer from 

the list of their name in the appendix. The disappeared persons were often the family’s main 

breadwinner as I observe and from their back ground history by their victims’ family. Most of 

them are the only member of the family able to cultivate the crops, chattels or run the family 

business as most of them are family heads. 

 As most of the disappeared persons are men the women face the serious economic hardships which 

usually the result of disappearance. The women said that they had very tough family life because 

of loss of economic forefronts. As a result, they said that their children could not attend their 

education properly.  

In addition most of the women are waiting their husbands (they do not have intention to marry to 

other husband) and as I observe from their face they become vulnerable to sexual and other forms 

of violence. 

Children can also be victims, both directly and indirectly. Some the children said that even they 

do not know their father and mother.  The loss of a parent through disappearance is also a serious 

violation of a child’s human rights. 

Communities 

International Conference of the Red Cross and Red Crescent, in recalling that forced 

disappearances cause great suffering not only to the family of the disappeared person "but also to 

the society".83 

It should be remembered that frequently forced disappearance is associated not only with illegal 

forms of procedure by the public authorities, but also fundamentally with clandestine operations 

 
83 XXIV International Conference of the Red Cross and Red Crescent, Manila,1981, Resolution II 

"Forced or involuntary disappearances". 
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involving various methods of terror. The sense of insecurity which this practice generates not 

only among the family members and relatives of the disappeared persons but, extend to the 

communities and collectivities to which the disappeared person belongs and to the society at 

large. 

Communities in Irob land are directly affected by the disappearance of the family breadwinners, 

clergy, and socially influential persons. It creates the degradation of the families' economic 

situation and their social marginalization. 

Forced disappearance in Irob land was used as a strategy to spread terror within the society. As 

result, the feeling of insecurity generated by this practice is not limited to the close relatives of the 

disappeared, but also affects their communities and society as a whole. 

Therefore it is possible to conclude that forced disappearance cannot be reduced to the sum of the 

human rights violated, since the practice whether systematic or not, massive or not creates a 

climate of terror both in the nuclear family of the disappeared person as well as in the communities 

and collectivities to which the person belongs. 

 

3.2. Responsible bodies to forced disappearance 

State responsibility for violations of international human rights law and 

international humanitarian law 

Generally 

State responsibility for violations of international human and humanitarian law has long been a 

foundation of international law. State responsibility stems from the principle of pacta sunt 

servanda, which means that every treaty in force is binding upon the parties to it and must be 

performed by them in good faith. 84  Even beyond treaty obligations, the International Law 

Commission’s draft articles on State responsibility recall the general principle of international law 

that the breach of a State’s international obligation constitutes an international wrongful act, which 

 
84Vienna convention on the law of Treaties, art, 26 
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entails the international responsibility of that State.85 According to international law, a state incurs 

responsibility for every international wrongful act (‘2001 ILC Articles’) Responsibility of States 

for Internationally Wrongful Acts86 drafted by the International Law Commission in 2001 have 

been regarded as the basic secondary rules for attributing state responsibility in international law.87 

The basic premise of the 2001 ILC Articles is that a state incurs responsibility for every 

internationally wrongful act.88 An internationally wrongful act of a state takes place when a state, 

by act or omission, breaches an international obligation of that state and is attributable to that state 

by international law.89 Determining state responsibility presupposes the involvement of the state 

in the crime for which it can be held responsible. Both human rights law and humanitarian law, 

clearly states that States Parties should refrain from committing forced disappearance in any 

circumstances as stated before. In this context, it is useful to recall that a State is responsible for 

violations of international human rights and humanitarian law in the context of armed conflict if 

the violations are attributable to it, such as: 

❖ Violations committed by its organs, including its armed forces; 

❖ Violations committed by persons or entities empowered to exercise elements of 

governmental authority; 

❖ Violations committed by persons or groups acting in fact on its instructions, or 

under its direction or control; 

❖ Violations committed by private persons or groups which it acknowledges and 

adopts as its own conduct.90 

Both international jurisprudence and regional jurisprudence have established that a finding of State 

responsibility for violations of international human rights and humanitarian law should lead to the 

adoption by the State of measures to repair the damage it may have caused and to prevent future 

violations. Such measures range from paying reparations to the victims and their families, and 

 
85International legal protection of human rights in armed conflict, UN, New York and Geneva 2011, p.72 
86 Text reproduced as it appears in the annex to General Assembly resolution 56/83 of 12 December 2001’ 

(2001) UN Doc. A/56/10 (hereinafter: ‘2001 ILC Articles’). 
87  D.D. Caron, ‘The ILC’s Draft Articles on State Responsibility: The Paradoxical Relationship between 

Form and Authority’ (2002) 96 American Journal of International Law pp. 857-873) 
88  Article,1 of the 2001 ILC Articles. 

89 Article, 2 of the 2001 ILC  

90Yearbook of the International Law Commission, 2001, vol. II, page. 26 
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giving assurances of non-repetition, to the adoption of legal mechanisms to prevent future abuses. 

While the obligation of the State to pay reparation for a violation of international humanitarian law 

is uncontroversial, the entitlement of the individual victim to claim such reparation based on 

international humanitarian law has been rejected by several domestic courts.91  

Thus, the state responsibility could be viewed from two sides. This is the state which violates the 

international conventions and international customary laws of human right law and IHL in war 

time and the state which fails to investigate its citizens who are forcedly disappeared. 

The violation (forced disappearance) was made by Eritrean armed forces following the instruction 

of the authority under direct control of the government. This could be observed from the act of 

forced disappearance the armed force made; they collect the disappeared civilians from various 

places systematically and widely (almost from all kebelles found in IROB) to shock the society. 

But, IHL obliges the states in conflict to prevent people from disappearance during armed conflict 

and to trace the civilians taken at war time. 

Article 33 of API specifically requires states to trace missing persons of the adverse party. While 

in Ethio-Eritrean war the civilians were disappeared by Eritrean armed forces that are under direct 

command of the government. The Eritrean government has an obligation to trace back those 

civilians taken during war time by whatever reason including the combatants. Because, they were 

innocent civilians who are engaged in leading family life, religious activity (religious leaders), 

youths, house wife's, and farmers (engaged in rearing cattle's). But those civilians changed from 

being to non-being for past twenty years. This is also amounts to violation humanitarian laws that 

are recognized in GVI and API. 

When such violations occur, the state has the duty to investigate and prosecute when there is 

sufficient evidence to do so, and offer remedy and reparation to victims and their family members. 

These duties are applicable in both human rights and humanitarian regimes. In this case there is 

enough evidence which shows that they are taken by the Eritrean armed forces. They are registered 

and identified by the IROB Wereda government administrators, Tigray sub delegation (Mekelle) 

ICRC and nongovernmental organizations like ADCS (Adigrat dioses catholic secretary). Some 

of victims' families are supported in Ethiopian Red Cross society (ERCS) or ICRC Tigray sub 

 
91International legal protection ,Supra note,page.73 
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delegation micro-economic initiatives (2012-2016). This shows us the Ethiopian government 

could not have any confusion that they are taken by Eritrean armed forces.    

In addition, the Convention for the Protection of All Persons from Forced Disappearance lays 

down in various provisions the duties of the State which must be undertaken in order to combat 

impunity and to end the practice of forced disappearances and the factors which give rise to them. 

Article 4(1) can be seen as an overall general provision which states among others that States 

Parties undertake "not to practice, permit or tolerate forced disappearance, to investigate 

immediately and swiftly any complaint of forced disappearance and to inform the family of the 

disappeared person about his or her fate and whereabouts and to impose sanctions.'' 

After the war ends the elders from the Irob land informally inform the Tigray regional officials to 

investigate those civilians or to acknowledge them the fate of civilians. But they informed me that 

they did not get any responses from the officials.  

In addition to that the report has made by the Irob rights advocacy association (IRAA)92 by open 

appeal for the Ethiopian governmental offices and officials including the late Prime Minister Meles 

Zenawi up to Wereda administrators to take responsibility of investigation and search; but the 

researcher did not find any response to the open appeal from the government.  

However, the Eritrean government's responsibility could not be waived as far as forced 

disappearance is continuing human right violation.   The failure of the Ethiopian government to 

claim those civilians to trace back did not drop the Eritrean government responsibility being 

responsible to the crime. 

The Convention contains furthermore various provisions with respect to the prevention of forced 

disappearances. Most of these articles are based on the Declaration on the Protection of All Persons 

from forced Disappearances and other international standards on the subject of deprivation of 

liberty. The provisions refer to the duty to hold persons deprived of their liberty solely in an official 

recognized place of detention, the duty to maintain official and centralized registers of persons 

deprived of their liberty, the duty to control the legality of the deprivation of liberty by a judicial 

body, the duty to guarantee the right to a prompt, simple and effective judicial remedy at all times 

and under any circumstances in order to determine the fate and whereabouts of the missing person 

 
92Available on  www.irobmablo.com, lastly visted Tuesday,11:20pm 

http://www.irobmablo.com/
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and the duty to prohibit the expulsion or extradiction of a person when there are reasons to believe 

that person is in danger of becoming the victim of forced disappearance.93 

 

The provision which can be considered to be of most interest in relation to this research is article 

13 of Convention for the Protection of All Persons from Forced Disappearance . This article 

contains the duty to fully investigate all cases of alleged disappearance.  

Thus, a compliant on a case of alleged disappearance must be investigated fully and effectively by 

the competent authority, the findings must be made available to the persons who have an interest. 

Moreover, this investigation should be conducted for as long as the fate and whereabouts of the 

victim remains unclarified. A State may also be responsible for lack of due diligence if it has failed 

to prevent or punish violations of international human rights and humanitarian law committed by 

private actors. 94  

The Ethiopian government has an obligation to ask its citizens taken during war after war ceased. 

At the time Fighting Ceased both Countries Signed the Algiers Agreement, Which Created the 

Commission to Arbitrate Violations of Humanitarian Law and human right laws. 

In June 2000, the two countries began to negotiate a ceasefire agreement95, followed by a full 

peace agreement in December2000. The parties never published details of the negotiation, “but it 

is known that Eritrean and Ethiopian negotiators and their legal advisers met with legal experts 

familiar with the Permanent Court of Arbitration, the United Nations Compensation Commission 

(UNCC) in Geneva, and other contemporary Mass Claims Processes.96
 

This agreement was the result of substantial pressure from and efforts by the international 

community to end the conflict. 

 
93 Articles 22, 21, 20 and 15 of the  Convention 
94Vienna ,supra note , art. 26 
95 Agreement on Cessation of Hostilities Between the Government of the State of Eritrea and the 

Government of the Federal Democratic Republic of Ethiopia, Eri.–Eth., June18, 2000, 
96  Howard M. Holtzmann & Edda Kristjánsdóttir, PERMANENT COURT OF 

ARBITRATION,INTERNATIONAL MASS CLAIMS PROCESSES:LEGALAND PRACTICAL 

PERSPECTIVES, 2007, p. 34 
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Nonetheless, one of the major failures of this scheme was that the Algiers Agreement did not 

address any mechanism to inform potential claimants of their eligibility to file claims under the 

Commission. Instead, this responsibility was left to the States themselves. 

Additionally, the Algiers Agreement did not give priority to these individual claims over the 

nation-to -nation claims, nor did it mandate that the nations file these individual claims if they 

decided to file nation-to -nation claims.97  

Consequently, despite the availability of this mass claims option, the parties chose only to file 

government-to - government claims, with the exception of six claims which Eritrea filed on 

behalf of six individuals whom Ethiopia had expelled.98
 

But the Ethiopian government did not file any exceptional cases on behalf of the victims who are 

systematically and widely disappeared by the Eritrean armed force. The Ethiopian government 

did not raise any claim to trace back those innocent civilians taken from border areas like Irob 

land by armed forces to anguish the society.  

Besides, government to government claim avoids the states not to bring the specific cases to the 

commission and finally the compensation will go to the government because the claim filed by 

the government. 

But before we go to compensation issue its necessary to assure where those civilians are; either 

they are alive or not. After assuring the truth where they are its possible to assess the issue of 

compensation. So, the government and the responsible bodies are needed to investigate 

information where those civilians are. Especially the Ethiopian government has continuing 

obligation as the forced disappearance has continuing characteristics. 

 

The conclusion can therefore be drawn that the Ethiopian government is under the continuing 

obligation to pursue effective investigations in order to clarify the disappearance cases, which 

establishes State responsibility. But in Ethiopia legal system there is no clearly stated investigating 

mechanism of forced disappearance cases and responsible organ to deal with this kind of issues. 

 
97 ibid,  p.155 
98 Christine Gray, The Eritrea/Ethiopia Claims Commission Oversteps its Boundaries: A Partial Award? 

2006, p.18 

 



 

39 
 

 But the government has ongoing obligations which continue to give rise to State responsibility for 

as long as they are not carried out and thereby constitutes continuing violations. This does not 

mean that government is sole responsible to investigate and search forced disappearance case. 

Rather there are the working group on involuntary forced disappearance, the sub commutation on 

protection and promotion of human rights (the committee on minority and indigenous group) 

ICRC, etc as it is crime against humanity and war crime. 

In addition to this, it should be noted that, under international law, the fact that an individual is 

found guilty of gross abuses of international human rights and humanitarian law does not exonerate 

the State from international responsibility and vice versa. 99  However, individual criminal 

responsibility is out of the scope of this research. 

INTERNATIONAL INSTITUTIONS DEALING WITH FORCED 

DISAPPEARANCE 

3.2.1. The Working Group on forced and Involuntary Disappearance 

 

The Working groups mandate as of resolution 20 concludes that the working group “shall seek and 

receive information from Governments, Intergovernmental organization, humanitarian 

organizations and other reliable sources”.100 The 1980 resolution established the working group 

on a one year basis, but as of 1986 is was on a two years basis and since 1992 on a three year basis. 

The mandate and terms of reference of the Working Group have been renewed by the Commission 

on Human Rights and approved by the Economic and Social Council each year. 

The basic mandate of the Working Group consists of acting as a channel of communication 

between the families of disappeared persons and governments. It seeks to ensure that the 

sufficiently documented and clearly defined individual cases brought to the attention of the 

Working group are investigated and that the whereabouts of the missing persons are clarified. 

The role of the Working Group ends when the fate and whereabouts of the missing person have 

been clarified as a result of investigations by the government or the family, irrespective of whether 

 
99 Ibid. 
100 E/CN.4/RES/1980/20 (XXXVI), Question of missing and disappeared persons, 29 February 1980, 

para3. 
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the person is alive or dead. It does not concern itself with determining responsibility for specific 

cases of forced disappearance. 

The Working Group reports annually to the Commission on Human Rights on the activities it has 

carried out. It informs the Commission of all cases of disappearances, the decisions it has taken 

there on and the clarifications. The Working Group furthermore includes conclusions and 

recommendations in its report and makes observations on the situation of disappearances in 

individual countries. 

 

The working group receives reports of disappearances from family members, relatives or non-

governmental organizations and then transfers the information to the government in concern and 

requests them to investigate situation and notify the working group of its results. 

The working group carries out this mandate regardless of what treaties a state have ratified, and 

regardless of if the state have given their consent to be subjected to individual communications in 

treaties. 

In this case the researcher did not find any document of report which made to the Working Group 

deals with numerous individual cases of human rights violations on a purely humanitarian basis, 

irrespective whether the government concerned has ratified any of the existing legal instruments 

which provide for an individual complaints procedure. 

3.2.2. Sub-Commission on the Promotion and Protection of Human Rights 

 

The Sub-Commission is the main subsidiary body of the Commission on Human Rights. It was 

established by the Commission at its first session in 1947 under the authority of the Economic 

and Social Council. In 1999 the Economic and Social Council changed its title from Sub-

Commission on Prevention of Discrimination and Protection of Minorities to Sub-Commission 

on the Promotion and Protection of Human Rights.  

Its functions comprise first to undertake studies, particularly in the light of the Universal 

Declaration of Human Rights, and to make recommendations to the Commission on Human 

Rights concerning the prevention of discrimination and the protection of racial, national, 

religious and linguistic minorities. Furthermore the Sub-Commission performs any  other 
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function which may be entrusted to  it by the Economic and Social Council or the  Commission 

on Human Rights.  

The Sub-Commission is composed of 26 experts who act in their personal capacity  and are 

elected by the Commission with due regard to equitable geographical distribution.  

Every two years half the members and their alternates are elected to serve for a term of four 

years. It holds an annual session in Geneva, which in addition to the members and their alternates 

may be attended by observers from States, UN bodies and specialized agencies and other 

organizations in consultative status with the Economic and Social Council.  

At this moment, the Sub-Commission has six working groups: on Communications  

(which considers complaints on consistent patterns of gross human rights violations together 

with replies from Governments), on Contemporary Forms of Slavery, on Indigenous Populations, 

on Minorities, on Transnational Corporations and on the Administration of Justice.  

Thus, the sub commission is one legal frame work to trace or to know the fate of those civilians.  

This is because the IROB people are very small and indigenous group (minority group in number) 

found in Tigray North Ethiopia. Its population number is around 30,000 which have its culture and 

language. So, this small group loses around 96 innocent civilians during Ethio- Eritrean war time 

further to other grave human violation that the people face. The victim families and community 

are still in suffering because of this gravest crime by Eritrean armed force.  

Therefore, the sub commission's minority and indigenous working groups has mandate to trace 

and to investigate those innocent civilians who taken from minority group.  

     

    3.3. The legal frame work to trace back those civilians 

Even though deprivation of civilian’s right in international armed conflicts is regulated by the 

Fourth Geneva Convention and Additional Protocol I, these treaties do not sufficiently elaborate 

on the procedural rights of claimants, nor do they specify the details of the legal framework that 

how those civilians could be trace back.101 

 
101 J. Pejic, Procedural principles for internment/administrative detention, Volume 87 Number 858 June 

2005,  p.375 
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 There is no standardized effective mechanism to trace back disappeared persons. Effective 

mechanism must be established at various levels. Different context might require different 

solutions and no approaches that fit every situation has yet been identified.102 

In order to prevent people from disappearing without trace, its vital that the national legal frame 

work specifically protect a number of fundamental rights such as right to not be arbitrarily deprived 

of life, the right to not subject to forced disappearance, the right to recognition everywhere as a 

person before the law, the right to respect ones family, the right not to be subject inhuman treatment 

and the right crime against humanity......etc. They are fundamental in protecting individuals and 

communities in time of peace and war.  This is because adopting IHL and human right instruments 

does not automatically guarantee its immediate entry within a giving country. Based on those 

instruments the government has obligation to protect the rights and integrity of its citizens. But in 

Ethiopia legal system there is no clear legal frame work which deals with disappeared persons 

tracing mechanism. There is no specific authority which has responsibility to receive information, 

collect the identity of disappeared persons and reply the compliant from the victim family. 

However, as forced disappearance international crime the working group receives reports of 

disappearances from family members, relatives or non-governmental organizations and then 

transfers the information to the government in concern and requests them to investigate situation 

and notify the working group of its results. The disappearance could be at war or peace time. 

However the researcher did not find the report made to this committee by either of those bodies 

until now. 

The working group carries out this mandate regardless of what treaties a state have ratified, and 

regardless of if the state have given their consent to be subjected to individual communications in 

treaties. In fact, Eritrea is not party to the convention for the Protection of All Persons from Forced 

Disappearance. However, the government is always responsible to give information about the 

disappeared civilians.  

In addition to that sub commission on protection and promotion of UN, the working group with 

minorities and indigenous people could be the other legal frame work to search those civilians. 

 
102 Accompanying the families of missing persons, practical hand book, ICRC, p.37 
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The clear report with their identity and the victim family claim should be given to this working 

group by individual compliant or by any humanitarian organization. 

Therefore the only clear mechanism to trace or to know the of fate those innocent civilians is by 

making report to this committee either by government, family or any nongovernmental 

organization by attaching detail information the committee require.  
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CHAPTER 4 CONCULUSION AND RECOMENDATION 

           4.1. CONCLUSION 

Forced disappearance is the most horrible and complex human right violation in the earth. In war 

according to IHL rules civilians should not be targeted i.e. be distinguished and protected. 

Although forced disappearance is not explicitly prohibited international customary rules of IHL 

prohibits this criminal act.  

 International law has determined that forced disappearance constitutes one of the most serious 

violations of the fundamental rights of the human being, as well as grave, horrible offence to 

human dignity. The United Nations General Assembly has repeatedly affirmed that forced 

disappearance constitute crime against humanity. The ICC Statute also in article 7 includes forced 

disappearance as one of crime against humanity. Forced disappearance is also recognized one jus 

cogens crimes under international customary law. This because of gravity of the offence and the 

nature of the right harmed. It’s continuing offence with a number of victims. Therefore, today 

forced disappearance is international crime which should be punished internationally in universal 

jurisdiction. 

The right not to be subject to forced disappearance is non- derogable and non-qualified (ICCPED) 

in any circumstances. This shows forced disappearance could not be justified in any situation, 

which could be war or peace time. So, the Eritrean government cannot invoke war to justify this 

international criminal act.  

Forced disappearance violates numerous human rights (which are recognized under ICCPR and 

ICSPR) and IHL rights recognized in various international instruments and customary 

international law. All these are granted under Ethiopian constitution which every civilian can enjoy 

at any time. But in this case civilians lose those rights for twenty years. And because that the 

victims, family and community are affected by continuous suffer for twenty years without knowing 

their fate. 

Therefore, both Ethiopian and Eritrean government has responsibility towards the loss of those 

civilians.  This is by omission and commission respectively. This act was made by Eritrean armed 

forces that were under the Eritrean government. In addition, the Eritrean government has IHL 
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responsibility to trace back civilians taken during war after the war ends under art, 33 of API. But 

those civilians changed to nonbeing for the past twenty years.  

On the other hand, the Ethiopian government failed to claim those civilians on Algeris agreement. 

Those civilians are not reported to any human right organization or international community by 

the Ethiopian government.  There is also no indication of effort that is made by the government to 

investigate those civilians. Thus, this shows that the Ethiopian government failed its constitutional 

responsibility to its citizens.   

In addition there is no clear legal and institutional frame work to investigate those civilians in 

Ethiopia. But the case should be reported to involuntary disappearances working group and sub 

commission on protecting and promoting human rights (minority and indigenous committee) 

Therefore those civilians are not known where they are for past twenty years (1998-2017). But the 

family’s are always waiting their voice and they are in continuing suffer for twenty years.  
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                  4.2. Recommendation  

The belligerents in war were unable to respect the rules IHL and violate various human right laws. 

Especially the Eritrean government was expected to trace back or inform the Ethiopian government 

about the civilians who are taken during armed conflict. But the Eritrean government failed to do 

that. So as forced disappearance is crime against humanity, war crime and torture the Eritrean 

government should be liable until it trace back or announce where those civilians are. 

So the ICC should criminalize the Eritrean government for these horrible human right violations, 

crime against humanity and war crime as forced disappearance is recognized as jus cogens.  

On other side, the Ethiopian government fails to investigate those innocent civilians who are taken 

by armed force during war. But the government has constitutional obligation to protect the integrity 

of its people and to respond the family. But the Ethiopian government fails to investigate those 

civilians. 

Thus,  the Ethiopian authority must cooperate with national and international humanitarian and 

human right organizations, particularly the ICRC, sub commotion on protection and promotion of 

human rights (minority and indigenous committee) and involuntary forced disappearance 

committee of UN  with a view to trace back the disappeared civilians or to respond families about 

those civilians. 

Besides, as there is no sole authority which has responsibility to deal with forced disappearance, 

there should be one independent government authority which deals with the issue independently. 

The authority should be able to receive request from the family members, dependents or legal 

representatives to trace disappeared persons and to follow all the information available. The 

authorities must be able to investigate the circumstances of disappeared persons to ascertain their 

fate and reply to applicants as soon as the information they requested is available. 

The HPR needs to pressure the government to assume their responsibility and honor their 

commitment to clarify the disappeared persons protected by IHL and constitution of Ethiopia. 

Because the main purpose of parliament is to support the people in such like difficulties. The 

parliament should see that the government is taking the essential steps required to deal with 

disappearance, either by establishing national body authority to search the disappeared persons 

and to carry out related functions and tasks.   
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In addition to initiating the government there should be independent parliamentary committee with 

responsibility for monitoring the disappearance issues. It should exercise oversight over the 

executive body and more particularly the authority which deals with issue to clarify the fate of 

disappeared persons. 

In the case at hand the case should be reported involuntary disappearance working group 

committee and sub commission on protection and promotion of human rights under UN by 

anybody. It could by government, nongovernmental organization, humanitarian organization, etc 

to know where about those civilians. 

The families of disappeared persons should unite together in association and should bring their 

claim in once to all responsible bodies. If they unite in they can influence the responsible bodies 

and international community to give ear to this horrible human right violation that their beloved 

once face. The formation of association of families of victims by Eritrean armed forces will help 

to establish independent authority to respond to the suffering families.  

The Ethiopian government should have national committee of IHL to deal with this kind of issues 

and to reply to the applicants as soon as the information they requested. 

The Irob Rights Advocacy Association(IRAA) should brought the case to involuntary 

disappearance human right committee and sub commission on protection and promotion human 

rights to minority and indigenous committee. 

As it was difficultly to assess every point in this research individual command responsibility 

(criminal) and composition issues should be fatherly investigated. 
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Appendixes 

LIST OF CIVILIANS FORCEDLY DISAPPEARED BY THE ERITREAN ARMED 

FORCES FROM IROB LAND SINCE 1998   
NO.                                                         SEX                        PLCACE/KEBELLE             YEAR OF DISAPPEARANCE 

1. Abdu Woldeyohannes Tesfu          M                     Addaga Waratle Irob                                           1999  

2 .Abeba Gebregiorgis Kurbia             F                     Herra Adigadi-Are Irob                                           1999  

3 .Abraha Gebray Kahsay                     M                   Addaga Waratle Irob                                               1999  

4 .Abraha Gebru Woldu                       M                    Addaga Waratle Irob                                              1999  

5 .Abraha Imalmali                               M                     Dilbi'are Alitena Irob                                               1999  

6 .Abraha Sebhat Mosa                        M                     Ammomaet Waratle Irob                                       1999  

7. Abraha Tesfay Gebray                       M                     Dayya  Alitena Irob                                               1999  

8 .Abraha Zigta Tesfay                           M                     Gammada Alitena Irob                                          1999  

9 .Abraham Solomon Gebray                M                      Gabihar Adgadi-Are Irob                                    1998  

10. Abrehet W/Yohannes Imalmali       F                       Addaga Waratle Irob                                            2000  

11 .Adayyu Miratse Fessuh                     M                       Mas'hafta Waratle Irob                                   1998  

12 .Adduma Hagos Tesfu                        M                        Halal'asa Ara'e Irob                                            1999  

13 .Ado'ali Sebhat Medhin                      M                        Alibadim Waratle Irob                                      1999  

14 .Adoni Yohannes Gebru                       F                         Addaga Waratle Irob                                         1999  

15 .Ado'umar Welde Gebray                    M                        Uhudamo Alitena Irob                                       1999  

16 .Alema Gebray Tesfu                            M                         Darro Waratle Irob                                         1999  

17 .Alema Hailat Lemlem                           M                         Sarayt'arah Waratle Irob                              1999  

18 .Alema Hailemariam Giday                  M                          Katti Waratle Irob                                        1999  

19 .Alema Tesfay Adagiss                           M                          Awo Alitena Irob                                         1998  

20 .Alema Tesfay Kahsay                            M                          Dayya  Alitena Irob                                   1999  

21 .Alema Tessema Gebray                       M                                Abe Waratle Irob                                 1999  



 

49 
 

22. Assefa Hagos                                           M                               Maichia Adigadi-Are Irob                  2000  

23. Asfaha Giday Tesfay                              M                              Argullo Alitena Irob                             1999  

24. Atakilti Beyene Woldu                           M                             Wankabo Waratle Irob                      1999  

25 . Berhane Medhin Hagos                        M                             Sabatit Adigadi-Are Irob                   1999  

26 .Berhe Tesfay Woldu                               M                              Darro Waratle Irob                            1999  

27 .Berhe WoldeGabriel Beyene                M                               Agarale Agaralecoma Irob                1998  

28 .Birhane GebreMichael Hadgu               M                              Haidille Adgadi-Are Irob                    1998  

29 .Birhane Kidane Tesfay                            M                              Aburta Adigadi_Are Irob                    2000  

30 . Birhanu Tsairu Hagos                              F                               Addaga Waratle Irob                          1999  

31 . Biserat Hagos Kahsay                             M                              Haidille Adigadi-Are Irob                    1998  

32. Burur Hagos Gebru                                F                                 Halal'asa Ara'e Irob                            1999  

33 .Dehab Hagos Hawku                               F                                Saratta Waratle Irob                          1999  

 34 .Desta Gu'ulay Hagos                              M                              Garassa Weratle Irob                       1999  

35 .Desta Tesfay Mosa                                 M                               Amomaet Waratle Irob                     1999  

36. Desta WoldeGirogis Hailu                      M                              Ara'ecoma Ara'e Irob                       1999  

37. Fana Abraha Gebru                                    F                              Addaga Waratle Irob                         1999  

38. Fessehaye Missgina Tesfay                      M                            Aburta Adigadi-Are Irob                 1999  

39. Fessuh Tsadwa Hagos                               M                            Haidille Adigadi-Are Irob                    1999  

40. Fessuh Welde Sebhat                              M                             Dola Waratle Irob                               1999  

41. Fessuh Wolde WoldeSelassie                  M                             Garassa Waratle Irob                        1999  

42. Freweini Woldu Hagos                                F                               Saratta Waratle Irob                          2000  

43. Geray Abraha Gebray Ebratu                   M                               Wankabo Waratle Irob                    1999  

44. GebreGiorgis Kahsay FesehaTsion           M                               Hido Adigadi-Are Irob                     1998  

45. Gebremeskel GebreEgziabher                   M                              Enguraile Adigadi-Are Irob            1998  

46. GebreYohannes Hagos WoldeGiorgis              M                   Haidille Adigadi-Are Irob              1999  
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47. GebreYohannes Mehari Danne                         M                   Addaga Waratle Irob                     1999  

48. Ghiday Hagos Sebhat                                           M                   Mad'aa Sebeya GMekeda             1998  

49. Girmay Teka                                                            M                    Maichia Adigadi-Are Irob               1998  

50. Girmay Tesfay                                                          M                    Aburta Adigadi-Are Irob              1999  

51. Girmay WoldeMichael Tesfat                               M                     Amomaet Waratle Irob               1999  

52. Hagos Amru Kahsay                                                M                    Addaga Waratle Irob                    1999  

53. Hagos Hailu GebreSelassie                                     M                   Maichia Adigadi-Are Irob            1999  

54. Hagosa Hagos Kama                                                F                     Wankabo Waratle Irob                1999  

55. Haile Berhe Woldu                                                  M                    Weratle Waratle Irob                   1999  

56.Haile Hagos Kahsay                                                M                       Awda Adigadi-Are Irob                1999  

57. Haileselassie Giday Desta                                      M                        Darro Waratle Irob                     1999  

58. Hailu Berhe Woldu                                                  M                        Addaga Waratle Irob                  1999  

59. Halibo Kahsay Hagos                                              M                          Darro Waratle Irob                     1999  

60. Kahsay Hagos Tesfu                                               M                          Ara'ecoma Ara'e Irob                  1998  

61. Kahsay Mehari Hadgu                                           M                          Haidille Adigadi-Are Irob             1999  

62. Kahsay Miratse Fessuh                                         M                           Mas'hafta Waratle Irob              1999  

63. Kahsay WoldeMichael Debessay                        M                            Amomaet Waratle Irob                1999  

64. Keshi Adduma GebreMedhin,                             M                           Enguraile  Adigadi-Are Irob         1998  

65. Keshi Girmay Fitiwi Tesfu,                                   M                             Unguraile Adigadi-Are Irob        1999  

66. Keshi Hadgu Gebray,                                           M                              Maichia  Adigadi-Are Irob            1998  

67. Kidane Halibo Hagos Ebratu                               M                            Wankabo Waratle Irob                  1999  

68. Mahari HaileSelassie Giday                                M                               Agarale Agaralecoma Irob           1999  

69. Mahari Hagos Tesfu                                           M                                Halal'asa Ara’e Irob                       1999  

70. Maisiso Gebru Robli                                          M                                Gibidawo Alitena Irob                  1998  

71. Mebrahtom Woldegabriel Beyene                    M                   Agarale Agaralecoma Irob           1998  
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72. Medhin Fessuh Debessay                                   M                      Amomaet Waratle Irob               1999  

73. Melles Woldeyohannes Kahsay                        M                        Kafna  Adigadi-Are Irob                1998  

74. Mesgena Yohannes Hagos                                  M                       Assefat Agaralecoma Irob             1998  

75. Mihret Berhe WoldeSelassie                              F                           Aburta Adigadi-Are Irob              1999  

76. Misgina GebreGiorgis Kurbia                             M                           Herra Adigadi-Are Irob                1999  

77.  Negusse Tesfay Woldu                                       M                        Darro Waratle Irob                           1999  

78. Seyoum Woldu Tesfay                                       M                         Aburta Adigadi-Are Irob                    1999  

79. Teame Gebray Hagos                                        M                              Haidille Adigadi-Are Irob              1999  

80. Teame Kidane Tsadwa                                     M                                Sabatit Adigadi-Are Irob               1999  

81. Tesfay Gebray Hagos                                       M                                Weratle Waratle Irob                    1999  

82. Tesfay Hagos Kahsay                                      M                                   Hahayti Adigadi-Are Irob             1999  

83. Tesfay Kahsay Tesfu                                     M                                  Addaga Waratle Irob                      1999  

84. Tesfay Negusse Lemlem                               M                                 Gibidawo Alitena Irob                      1999  

85. Tesfay WoldeGirogis Beyene                       M                                    Aburta Adigadi-Are Irob               1999  

86. Tesfay Yohannes Hagos                                M                                   Sab'ata Ara'e Irob                          1998  

87. Teum Funa Hailat                                          M                               Aradahe  Waratle Irob                        1999  

88. Tsega Abraham Tesfay                                F                                  Haidille Waratle Irob                        1999  

89.  Tsegay Miratse Fessuh                               M                                Mas'hafta Waratle Irob                   1998  

90. WoldeGiorgis Beyene Suba                        M                                 Aburta Adigadi-Are Irob                   1999  

91. WoldeGiorgis Kahsay Tesfu                       M                                     Addaga Waratle Irob                     1999  

92.  Welde Sebhat Mosa                                   M                                   Dola Waratle Irob                       1999  

93. Yohannes GebreSelassie                             M                                 Maichia Adigadi-Are Irob            1998  

94 . Yohannes Hagos Kahsay                              M                                  Amuidaga Waratle Irob               1998  

95 . Yohannes Mahari Hagos                               M                                Haidille Adigadi-Are Irob             1999  

96. Yohannes Tesfay Woldu                                   M      ……………………………………………………………. 
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97. 
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